CR-103 (June 2004
RULE-MAKING ORDER (I'mplemen’ts( RCW 34.05.36)0)

Department of Health Medical Quality Assurance Commission X Permanent Rule
: _ ' [} Emergency Rule
Effective date of rule: Effective date of rule:
Permanent Rules _ Emergency Rules
[X 31 days after filing. | L0 Immediately upon filing.
[.1 Other (specify) {if less than 31 days after filing, a O Later (specify)
specific finding under RCW 34.05.380(3) is required and should be stated below)

Any other findings required by other provisions of law as precohdition to adoption or effectiveness of rule?
] Yes BJ No If Yes, explain: '

Purpose: The purpose for the sexual misconduct and abuse rules is to raise the awareness of sexual inappropriate
behaviors and prevent physicians and physician assistants from engaging in abusive or sexual contact or sexual activity with
current and former patients. The Medical Quality Assurance Commission (Commission) has difficulty taking action on a
practitioner’s license who engages in sexually inappropriate behavior that does not constitute “sexual contact” under RCW
18.130.180 (24). When the Commission evaluates a case involving a sexual boundary issue in which the behavior does not
| constitute “sexual contact,” the Commission either takes action under subsection RCW 18.130.180 (1) on the theory the
conduct constitutes “moral turpitude,” or simply closes the case. These rules will allow the Commission to better protect the
public by taking disciplinary action in a wider range of inappropriate behaviors.

Citation of existing rules affected by this order:

Repealed:

Amended:

Suspended: .
Statutory authority for adoption: RCW 18.130.180, RCW 18.71.017 and RCW 18.71A.020
Other authority : N/A

PERMANENT RULE ONLY (Including Expedited Rule Making)
Adopted under notice filed as WSR 05-17-188 on August 24, 2005 (date):
Describe any changes other than editing from proposed to adopted version:

If a preliminary cost-benefit analysis was prepared under RCW 34.05.328, a final cost-benefit analysis is available by

contacting:
Name: Beverly A. Thomas . phone (360) 236-4788
Address:PO Box 47866 fax - (360) 236-4768

Otympia, WA 98504 e-mail peverly thomas@doh.wa.gov

EMERGENCY RULE ONLY

Under RCW 34.05.350 the agency for good cause finds:

[1 That immediate adoption, amendment, or repeal of a rule is necessary for the preservation of the public
health, safety, or general welfare, and that observing the time requirements of notice and opportunity to
comment upon adoption of a permanent rule would be contrary to the public interest.

[] That state or federal law or federal rule or a federal deadline for state receipt of federal funds requires
immediate adoption of a rule.

Reasons for this finding:

Date adopted: 11/18/05
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- NEW_SECTTION

WAC 246-919-630 Sexual misconduct. (1) Definitions:

(a) "Patient" means a perscon who is receiving health care or
treatmeht, or has received health care Oor treatment without a
termination of the physician-patient relationship. The
determination of when a person ig a patient is made on a case-by-
case basis with consideration given to a number of factors,
including the nature, extent and context of the professional
relationship between the physician and the person. The fact that
a person isg not actively receiving treatment or professional
services is not the sole determining factor.

_ {b) "Physician" means a person licensed to pPractice medicine
and surgery under chapter 18.71 RCW. ,

~ {¢} "Key third party" means a person in a close personal
relationship with the patient and includes, but is not limited to,
spouses, partners, parents, siblings, children, guardians and
proxies.

(2} A physician shall not engage in sexual misconduct with a
current patient or a key third party. A physician engages in
sexual misconduct when he or she engages in the following behaviors
with a patient or key third party:

{(a) Sexual intercourse or genital to genital contact;

(b) Oral to genital contact;

(c} Genital to anal contact or oral to anal contact; -

(d) Kissing in a romantic or sexual manner;

{e) Touching breasts, genitals or any .sexualized body part for
any purpose other than appropriate examination or treatment;

(f) Examination or touching of genitals without using gloves;

(g) Not allowing a patient the privacy to dress or undress;

(h) Encouraging the patient to masturbate in the presence of
the physician or masturbation by the physician while the patient is
present; :

(i) Offering to provide practice-related services, such as
medications, in exchange for sexual favors;

(3} Soliciting a date;

(k) Engaging in a conversation regarding the sexual history,
preferences or fantasies of the physician.

- (3} A physician shall not engage in any of. the conduct
described in subsection (2) of this section with a former patient
or  key third party if the physician:

(a} Uses or eXploits the trust, knowledge, influence, or
emotions derived from the professional relationship; or

(b) Uses or exploits privileged information or access to
privileged information to meét the physician's personal or sexual
needs. .

(4) To determine whether a patient is a current patient or a
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former patient, the commission will analyze each case individually,
and will consider a number of factors, including, but not limited
to, the following:

(a} Documentation of formal termination;

(b) Transfer of the. patient's care to another health care -
provider;

(c) The length of time that has passed;

(d) The length of time of the professidnal relationship;

(e) The extent to which the patient has confided personal or
private information to the physician; o

(f) The nature of the patient's health problem;

(g) The degree of emotional dependencde and vulnerability.

(5) This section does not prohibit conduct that is required
for medically recognized diagnostic or treatment purposes if the
conduct meets the standard of care appropriate to the diagnostic or -
treatment situation. :

(6) It isg not a defense that the patient, former patient, or
key third party initiated or consented to the conduct, or that the
conduct occurred outside the professional setting.

(7) A violation of any provision of this rule shall constitute
grounds for disciplinary action.

NEW SECTION

WAC 246-919-640 Abuse. (1) A  physician commits
unprofessional conduct if the physician abuses a patient. A
physician abuses a patient when he or she:

(a) Makes statements regarding the ©patient's body,

appearance, sexual history, or sexual orientation that have no
legitimate medical or therapeutic purpose; .

(b) Removes a patient's clothing or gown without consent ;

(c) Fails to treat an unconscious or deceased patient's body
or property respectfully; or _

(d) Engages in any conduct, whether verbal or physical, which
unreascnably demeans, humiliates, embarrasses, threatens, or harms
a patient. : R , :

(2) A violation of any provision of this rule shall constitute
grounds for disciplinary action. -

{ 2] 0OTS-7922.3




NEW SECTTON

WAC 246-918-410 Sexual misconduct. (1) Definitions:

(a) "Patient" means a person who is receiving health care or
treatment, or has received health care or treatment without a
termination of the physician assistant-patient relationship. The

!

including the nature, extent and context of the profegsional
relationship between the physician assistant and the rerson. The
fact that a -person ig not actively receiving treatment or
professional services is not the sole determining factor.

(b} "Physician assistant™" means a person licensed to practice
as a physician assistant under chapter '18,71A RCW.

{(c) "Key third party" means a person in a close personal

relationship with the patient and includes, but is not limited to,
Spouses, partners, parents, siblings, children, guardians and
proxies. . ,
: (2} A physician assistant ‘shall not engage in sexual
misconduct with a current patient or a key third party. a
Physician assistant engages in sexual misconduct when he or she
engages in the'f0110wing behaviors with a patient or key third
party: :

(a) Sexual intercourse or genital to genital contact;

(b} Oral to genital contact; :

(¢) Genital to anal contact or oral to anal contact;

(d) Kissing in a romantic or sexual manner;

(e} Touching breasts, genitals or any sexualized body part for
ally purpose other than appropriate examination or Lreatment;

{f) Examination or touching of genitals without using gloves;

(g) Not allowing a patient the privacy to dress or undress;

_ (h) Encouraging the patient to masturbate in the presence of
the physician assistant or masturbation by the physician agsistant
while the patient is present; '

(i) Offering to provide practice-related services, such as
medications, in exchange for sexual favors; '

() Soliciting a date;

(k) Engaging in a conversation regarding the sexual history,
preferences or fantasies of the physician assistant.

(3) A physician assistant shall not  engage in any of the
conduct described in subsection (2) of this section with a former
patient or key third party if the physician assistant:

(a} Uses or exploits the trust, knowledge, influence, or
emotions derived from the professional relationship; or

(b) Uses or exploits privileged information or access to
privileged information to meet the physician assistant's personal
or sexual needs. ‘
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(4) To determine whether a patient is a current patient or a
former patient, the commission will analyze each case individually,
and will consider a number of factors, including, but not limited
to, the following: ‘ :

(2) Documentation of formal termination;

(b) - Transfer of the patient's care to another health care
provider; . '

{c) The length of time that has passed;

(d) The length of time of the professional relationship;

(e) The extent to which the patient has confided personal or
private information to the physician assistant; ,

(£} The nature of the patient's health problem; ,

(g) The degree of emotional dependence and vulnerability.

{5) This section does not prohibit conduct that is required
for medically recognized diagnostic or treatment purposes if the
conduct meets the standard of care appropriate to the diagnostic or
treatment situation. '

(6} It is not a defense that the patient, former patient, or
key third party initiated or consented to the conduct, or that the
conduct occurred outside the professional Setting.

' (7) A violation of any provision of this rule shall constitute
grounds for disciplinary action.

NEW SECTION

WAC 246-918-420 Abuse. (1) A physician assistant commits
unprofessional conduct if the physician assistant abuses a patient.
A physician assistant abuses a patient when he or she:

(a) Makeg statements regarding the patient's body,
appearance, sexual history, or sexual orientation that have no
legitimate medical or therapeutic purpose;

(b) Removes a patient's clothing or gown without consent;

(¢c) Fails to treat an unconscious or deceased patient's body
Or property respectfully; or ' :

(d} Engages in any conduct, whether verbal or physical, which
unreasonably'demeans, humiliates, embarrasses, threatens, or harms
a patient.

{2) A violation of any provision of this rule shall constitute

grounds for disciplinary action.
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